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It appears the draft ordinance requires further updating to 
incorporate scientific developments and court decisions that have 
occurred since the current document was approved, December 5, 2005.  
While it is noted that numerous suggestions I and others presented in 
June 2016 have been incorporated.  It is hoped our suggestions will 
prove helpful in your deliberations.

The ordinance shows only the purpose of protecting critical areas is 
the Growth Management Act (GMA) stated requirement of “no net loss of 
functions and values”. Throughout the document, Kitsap County has
provided no benchmarks of baseline functions and values, so the 
document has no mechanism for assessing “no net loss”.  In the case of 
endangered and threatened species (primarily salmon), there is neither 
measure of baseline populations, nor objective population goals. Thus, 
there is no way to measure harm or progress in either a Water Quality 
Monitoring Program (WQMP) or a Salmon Habitat Monitoring Program 
(SHMP), as required by the Swinomish Indian Tribal Community, Western 
Washington Growth Management Hearings Board (2007) decision.

The most impactful scientific study I have encountered is “Coho Salmon 
Spawner Mortality in Western US Urban Watershed: Bio-filtration 
Prevents Lethal Storm Water Impacts”, Julian A. Spomberg, et.al. 
Journal of Applied Ecology 8 October 2015, which shows an average of 
50% of returning adult coho salmon die in urban streams before 
spawning due to highway runoff.  The study showed 100% mortality in 2 
to 24 hours when exposed to runoff materials.  When the runoff was 



to 24 hours when exposed to runoff materials.  When the runoff was 
cleaned with an inexpensive bio-filter, the mortality dropped to 0%.  
Continuing to fail to treat highway runoff assures extinction of these 
fish.

Regarding buffers:  In Swinomish Indian Tribal Community v. Western 
Washington Growth Management Hearings Board (2007), paragraph 22: “The 
Board held that BAS (Best Available Science), and by extension GMA, 
does not require the county to establish mandatory riparian buffers.  
Again, we (Washington State Supreme Court) agree with the board”.  
Paragraph 23 further states: “Moreover, the GMA does not require the 
county to follow BAS; rather it is required to ‘include’ BAS in its 
record.  RCW 36.70A.172(1).  Thus the county may depart from BAS if it 
provides a reasoned justification for such departure.”

During the 2005 Critical areas Ordinance review cycle Kitsap Alliance 
of Property owners provided for the record approximately 3,800 peer 
reviewed studies that showed buffers of 9-15 feet reduced all 
contaminants to near zero.

Buffer requirements must comply with Citizens Alliance for Property 
Rights v. Sims (2008) regarding proportionality.  Buffers must not be 
over-reaching.

SPECIFIC RECOMMENDATIONS

19.100.105.B.4 Statement of Purpose Policy Goals: Delete “and adjacent 
lands”, as being too vague.

19.100.105.B.6 Statement of Purpose Policy Goals:  Add “Install bio-
filters at points where high traffic volume storm water enters 
streams, bays (or wetlands) to eliminate pre-spawn mortality of 
returning salmon, which currently averages 50%.”

*** Throughout the document the term “mitigation” is used.  In 
accordance with the U.S. Supreme Court case of Koontz v. St. Johns 
River Water Management District (2013) and Nollan v. California 
Coastal Commission (1987), mitigation must be directly related to the 
environmental assault.  This precludes payment of funds into a funds 
account held and used by the County for off-site mitigation projects. 
(This is discussed in detail later in the wetlands section of this 
report.



19.100.110.H. Applicability:  The statement on nexus and 
proportionality reflects the Nollan v. California Coastal Commission 
(1987) and Dolan v. City of Tigard (1994) U.S. Supreme Court cases, 
but it is not applied in numerous specific examples in the draft.  See 
comments in the text, below.

19.100.120.B Review Authority: “The Department shall have the 
administrative authority to reduce buffers and building setbacks …”.  
Authority to suspend or dispense law under our constitution is 
delegated only to the legislative branch.  Giving staff this authority 
violates that constitutional provision.  It concentrates power to bind 
the public in the executive branch and thus violates separation of 
powers.

19.100.125.C. Exemptions: The term “bio-filters” is used.  How many 
have been installed, and according to what specification? The wetlands 
document must contain engineering specifications precisely describing 
what a bio-filter is and the sizes required to accommodate the 
expected flow rates of highway run-off at the sites in question.

19.100.125.H., line 4 Exemptions: insert after …. “footprint” “or 
timing of construction” ….

19.100.130.B. Danger Tree Removal: Remove the paragraph regarding 
Danger Tree Removal.  I did not find “non-danger trees” addressed in 
the remainder of the document, except for utility right of way tree 
removals relating to 12” diameter trees” (see 19.225.H.5).  Trees 
throughout the County are routinely removed without permit.  This 
paragraph only opens the door to allow disturbed neighbors to complain 
to the County. Line 2 does not identify who may allow tree removal or 
if a permit is required. 

In the event you opt to retain the paragraph, I recommend “may” be 
replaced with “is” in line 2.

19.100.140 Reasonable Use Exception, 145 Appeals, 165 Enforcement and 
Kitsap County Title 2.116 Code Enforcement:

These sections discuss the hearing examiner and enforcement of the 
Critical Areas Ordinance.  Because they cross over to Kitsap County 
Title 2, our comments are presented at the end of this document.

19.100.140.A Reasonable Use Exception: states “the Hearing Examiner 



shall make the final decision.  See the following U.S. Supreme Court 
decisions regarding right to decisions of agencies being “final” and 
to the County’s responsibility to access to jury trials:

* City of Monterey, CA. v. Del Monte Dunes at Monterey, LTD (1999)

* U.S. Army Corps of Engineers v. Hawkes Co. et al. (2016)

* Sackett v. U.S. EPA (2012)

See expanded discussion in 19.200.225.E.2., below

19.100.150 Notice to Title:  Deleted from the definitions as though it 
no longer existed, yet the notice to title requirement appears in the 
following paragraphs:

     19.200.235.E.2.

     19.300.315.A.8.

     19.300.315.E.2.

     Appendix E (Notice to Title)

The Notice to Title follows the parcel in perpetuity, unless removed 
or modified.  What procedure is in place for the County to modify the 
notice to title if later legal decisions, scientific evidence or a 
later version of Title 19 shows the property restriction was 
unnecessary or should be modified?  In the current version of Title 
19, what remedy is available to the property owner?  How would he be 
notified?  Who pays?

19.100.165.B, Right of Entry:

The following are requirements under McCready v. City of Seattle 
(1994):

     Line 4: after “…designee:, insert “,having first obtained a court 
ordered warrant for entry,”…

     Line 5: after “credentials, insert “and said warrant”…

     Line 7: after “premises”, insert “serve said warrant on the 
property owner”

19.100.165.D, line 1, Penalties:  Replace “shall constitute” with “may



19.100.165.D, line 1, Penalties:  Replace “shall constitute” with “may
be prosecuted as”….

190.150 Definitions

Add definitions for “Conservancy” and “Natural”.  These terms are used 
on page 68 without definition.

19.150.140  “Aquifer Recharge Area”:  Delete or re-craft this 
definition.  It is now so broad that it includes the entire land mass 
of Kitsap County and therefore is meaningless.

19.150.155 Best available Science Add “The term ‘Scientifically valid’ 
requires measurement and collection of data directly applicable to the 
issue being considered.” Note in “Swinomish Indian Tribal Community v. 
Western Washington Growth management Hearings Board (2007)”, the 
Washington State Supreme “Court clearly stated local governments are 
not required to follow the so-called best available science, only that 
it be included in the record.  Thus the county may depart from BAS if 
it provides justification for such a departure.”  The court ruled 
stream and wetland buffers are no longer a firm requirement.

19.150.230  Danger Trees  See comments in 19.100.130.B regarding 
danger trees. 

19.150.220 Critical Area Protection Easement:  Once the easement is 
shown on a plan or site map, it becomes permanent, even though the 
buffer requirement may change in the future.  When this change occurs 
(as is changed in this draft), what is the mechanism to update the 
plan or site map?  Who notifies the property owner and who pays for 
the change?

19.150.255  Director  Define exactly which persons or job titles 
qualify as a “duly authorized designee”.  As written, a DCD secretary 
might act with the authority of the Director, with no departmental 
oversight.

19.150.410, line 4 Hazardous Substance(s): Redraft as “oil, petroleum 
products and non bio-filtered highway runoff”.

19.150.465 Mitigation:  The four definitions listed need to conform to 
U.S. Supreme Court decisions:

Koontz v. St. Johns River Water Management District (2013)

Dolan v. City of Tigard, Oregon (1994).



Dolan v. City of Tigard, Oregon (1994).

Nollan v. California Coastal Commission (1987)

19.150.493 Out-of-Category Compensation:  This may violate nexus 
requirements of Nolan v. California Coastal Commission and Dolan v. 
City of Tigard (1994).

19.150.520 Practicable Alternative:  “It may include an area not owned 
by the applicant for which an easement has been obtained in order to 
fulfill the basic purpose of the proposed activity.”  This violates 
Koontz v. St. Johns River Water Management District.

19.150.552 Public Welfare: This definition is superfluous and should 
be deleted.

19.150.565, line 2 Reasonable Use:  After … “dwelling”, insert or 
other structure compatible with current zoning” …

Wetlands

19.200.205 A., Line 1 Purpose:: Replace “and increase” with “to the”.  
“Increase” violates “No net loss of functions and values”.

19.200.225.B, line 1 Buffers: After “natural”, insert “or functionally 
equivalent” vegetation.

19.200.225.E. Buffer Averaging:  Buffer averaging requires placing 
buffers at distances where no potential impact on the wetland exists.  
Administratively reducing a buffer by 50% could result in “buffer 
averaging” driving restricted land out to 150% of that required, 
strictly as punishment. There is no benefit to the wetland.  This 
serves only to drive up the cost and availability of housing and is a 
purely punitive taking.  It also violates Nollan v. California Coastal 
Commission (1987) and Koontz v. St. Johns River Water Management 
District (2013).



See 19.200.225.E,line 3 Buffer Averaging which requires full buffer 
area.

19.200.225.E.2. Buffer Averaging: The logic of the sentence 
restricting low intensity uses within 200 feet of a reduced buffer 
width and guaranteeing it’s use in perpetuity escapes me.  Parsing 
this sentence defies all logic.  This likely violates Citizens 
Alliance for Property Rights v. Sims (2008).  Would this requirement 
be levied on all neighbors’, properties, even though they have not 
applied for permits?

19.200.225.E.2.  Regulated wetlands and wetland buffers are to be 
“guaranteed in perpetuity by covenant, deed restriction, easement, or 
other legally binding mechanism” .

How does this square with Washington State Constitution Article 1, 
Section 16 “Eminent Domain”?:

“Private property shall not be taken for private use, except for private 
ways of necessity, and for drains, flumes, or ditches on or across the lands 
of others for agricultural, domestic, or sanitary purposes. No private 
property shall be taken or damaged for public or private use without just
compensation having been first made, or paid into court for the owner, and 
no right-of-way shall be appropriated to the use of any corporation other
than municipal until full compensation therefore be first made in money, or
ascertained and paid into court for the owner, irrespective of any benefit
from any improvement proposed by such corporation, which compensation 
shall be ascertained by a jury, unless a jury be waived, as in other civil 
cases in courts of record, in the manner prescribed by law. Whenever an 
attempt is made to take private property for a use alleged to be public, the 
question whether the contemplated use be really public shall be a judicial 
question, and determined as such, without regard to any legislative 
assertion that the use is public: Provided, That the taking of private 
property by the state for land reclamation and settlement purposes is 
hereby declared to be for public use.[“

What is the legal difference between “public use” and “public 
benefit”?

See U.S. Supreme Court decisions:

Koontz v. St. Johns River Water Management District:



Koontz v. St. Johns River Water Management District:

“The U.S. Supreme Court (held) that a governmental demand for property from a land-use permit must 
satisfy the Nollan/Dolan requirements even when it denies the permit.  The Nollan/Dolan standard 
reflects the danger of governmental coercion in the land-use permitting context whole accommodating the 
legitimate need to offset public costs of development through land use exactions.  It makes no difference 
that the Koontz property was not actually taken.  It does not matter that the District might have been able 
to deny Koontz’s application outright without giving him the option of securing a permit by agreeing to 
spend money improving public lands.  Even a demand for money from a land-use permit applicant must 
satisfy the Nolan/Dolan requirements; there is a direct link between the demand and a specific parcel of 
real property.  The Court rejected arguments that applying Nollan/Dolan scrutiny to money exactions will 
leave no principled way of distinguishing impermissible land-use exactions from property taxes, stating 
that its holding ‘will not work a revolution in land use law or unduly limit the discretion of local 
authorities to implement sensible land use regulations.’”

19.200.225.F.1., line 1 Decreased Buffer Provisions:

“Minor new development” is not defined in section 19.150.

19.200.225.F.2., line 1 Decreased Buffer Provisions: “Major new 
development” is not defined in section 19.150.

19.200.225.F.1.f. Decreased Buffer Provisions: insert after “native” 
“or functional equivalent” vegetation

19.200.225.F.4 Decreased Buffer Provisions: States “The minimum buffer 
shall be no less than 25 feet, except as allowed under a formal 
variance or reasonable use permit.”

It appears buffers are actually not required at all.  This parallels 
the court decision in Swinomish Indian Tribal Community v. Western 
Washington Growth management Hearings Board (2007), which stated that 
riparian buffers need not be created on streams when deforestation had 
occurred long ago as allowed at the time.

19.200.225.H., line 2 Building or Impervious Surface Setback Lines:  
Nowhere in State law can I find the requirement for a 15 foot setback.  
Historically in Kitsap County, we have required a 35 foot building 
setback (no “buffer”) from streams, wetlands and shorelines.  To date, 
no evidence has been produced that proves there has been, or is harm 
to the environment from this old requirement.

200.230.E.2. Land Divisions and Land Use Permits: requires “regulated 
wetland buffers be dedicated as open space tracts or an easement or 
covenant encumbering the … buffer”, Such dedication … shall be 



covenant encumbering the … buffer”, Such dedication … shall be 
recorded…” , etc. 

 

“Permanent” dedication of buffers and effectively removing them from 
any future development is overly burdensome.  Buffer width 
requirements are occasionally changed; and are being reduced in this 
draft of Title 19.

 

Note the equivalent paragraph in 19.300.315.A.9. reads more 
reasonably: 

“Dedication of Buffers.  Buffer areas may be dedicated by the property 
owner as permanent open space tracts.  The buffer shall be identified 
on the site plan.”

 

19.200.225.G.1., line 2 Trails and Trail Related Facilities:  Allowing 
benches and viewing platforms in wetlands conflicts with 
19.200.225.G.4. which prohibits such activity.

 

Page 48; paragraphs “I” an “J” appear to be miss-numbered above 
paragraph 19.200.240.

 

“I” Roads and Structures Within Buffers: Merely stating that buffers 
by decree don’t cross the built environment defies logic.  The 
environmental assault may still present.  This is an escape clause for 
the many over-reaches of the CAO.  Does this section apply to Section 
19.300 as well?

 

“J” Parks:  How does one mitigate horse manure?  This begs the whole 
reason for buffers beyond 25 feet in the first place.

 

A significant issue with restrictions of trails in parks is 
illustrated in the Harper Estuary Park, where there is no access by 
trail south of Olympiad Drive.  The park south of Olympiad Drive might 
as well be a no human contact nature preserve.

 

Again, allowing benches and viewing platforms in wetlands conflicts 
with 19.200.225.G.4., which prohibits such activity.

 

19.200.245.A. Application Requirements:  Requiring the expensive and 
onerous reports by a wetland specialist 200 feet beyond a wetland 
buffer pushes the buffer distance to the wetland out to 300 feet.  For 
most parcels in Kitsap County, this infringes on a neighbor’s 
property, where there is no right of access without a court ordered 



property, where there is no right of access without a court ordered 
warrant.  The report must be limited first to the parcel requesting a 
permit and then only to land inside the buffer.  This likely is a 
violation of Citizens Alliance for Property Rights v. Sims (2008).

 

19.200.245.B. Time Limitations:  the reports listed above are valid 
for a period of only three years, yet the required notice to tile runs 
in perpetuity.  The reports should be considered valid until there is 
an update to Title 19.  This is further validated by the shifting in 
mandated buffer requirements we see in this update of Title 19.

 

19.200.255.A.1.c.(3). Mitigation Compensation:  Requiring compensating 
wetland enhancement within “the same drainage basin” is not nexus and 
violates both Nollan v. California Coastal Commission (1987) and 
Koontz v. St. Johns River Water Management District (2013).  The 
compensation must be directly connected to the project being 
considered.

 

19.200.255.C. Mitigation Plan Requirements:  Contribution to a 
mitigation bank directly violates U.S. Army Corps of Engineers v. 
Hawkes Co. et al. (2016).

 

19.200.255.D.2.  On-Site Compensatory Mitigation: General 
Requirements:  Requiring or “asking” that wetlands be restored to a 
higher category than an altered wetland flies in the face of “No net 
loss”.  This violates U.S. Army Corps of Engineers v. Hawkes Co. et 
al. (2016).

 

19.200.255.D.2.d.  On-Site Compensatory Mitigation: General 
Requirements:  “Mandating replacement of wetlands as a result of an 
illegal action.”  By using the term “illegal”, DCD infers the 
illegality has been proven in a court of law.

I recommend deleting 19.200.255.D.2.d. 

 

Table 3 Wetland Replacement Ratios:  How many times has this been 
applied and mitigation replacements actually been constructed?  These 
ratios seem excessive and prohibitively expensive.  How are they to 
satisfy Nollan v. California Coastal Commission (1987) and Dolan v. 
City of Tigard (1994) requirements of nexus, and that they are not 
arbitrary?  I suggest a wetlands specialist report in each specific 
case would better meet the test of Nollan/Dolan.  This is supported by 
the assessment that historically 37 of 38 wetland replacement projects 
fail in practice.

 

19.200.255.E.2. Wetland Replacement Ratios:  “The Department may 



19.200.255.E.2. Wetland Replacement Ratios:  “The Department may 
increase or decrease the ratios…”.  Authority to suspend or dispense 
law under our constitution is delegated only to the judicial branch.  
Giving staff this authority violates that provision.

 

19.200.255.F. Off-Site Compensatory Mitigation:  This paragraph 
violates Koontz v. St. Johns River Water Management District (2013). 

 

19.200.260, line 6 Incentives for Wetland Protection:  The allowance 
of Kitsap County to purchase conservation easements will likely 
violate the Growth Management Act limitation on lot sizes, by creating 
a more non-conforming lot (e.g. less than five acres).  It would be 
more appropriate to financially compensate the land owner for 
establishment of the buffer and his loss of land value.

 

 

 

 

Chapter 300

Fish and Wildlife Habitat Conservation Areas

 

19.300.305, line 1 Purpose: two hundred and fifty feet conflicts with 
the maximum buffer width of 100 feet, shown in Table 4. and likely 
violates Citizens Alliance for Property Rights v. Sims (2008) as being 
an over-reach.

 

Include storm water bio-filters.

 

19.300.307 Measurement:  This statement requiring “site- specific 
scientific measurement” is a good start and should be incorporated in 
the wetland section as well.  Target criteria should be included, to 
validate “how good is good enough”.  In Swinomish Indian Tribal 
Community v. Western Washington Growth Management Hearings Board 
(2007), benchmarks are required.

 

19.300.310.A.2. Buffer Measurement:  Define “S, F, Np, and Ns” in the 
text or refer to the appendix so the follow-on paragraph 2 becomes 
readable.

 

Table 4 Fish and Wildlife Habitat Conservation Area Development 
Standards:  There is no proven record justifying buffer widths by 
documented fish mortality.  The terms “natural” and “conservancy” are 



documented fish mortality.  The terms “natural” and “conservancy” are 
used without definition.

 

Fish mortality is shown in “Coho Salmon Spawner Mortality in Western 
US Urban Watershed: Bio-filtration Prevents Lethal Storm Water 
Impacts”, Julian A. Spomberg, et.al. Journal of Applied Ecology 8 
October 2015.  In fact this study specifically states a forensic 
investigation spanning nearly a decade ruled out several other 
potential causes (of returning spawner mortality (sic.)), including 
conventional water quality parameters (e.g. dissolved oxygen, 
temperature), habitat availability, poor spawner condition and disease 
(Schotz et al. 2011).“

 

“Consistent with (highway run-off alone is sufficient to induce 
spawner mortality), symptomatic spawners do not show evidence of 
neurotoxic pesticide exposure (Schloz et al. 2011) and adult coho are 
not unusually vulnerable to low-level mixes of currently used 
pesticides (King et al. 2013).  The link to impervious run-off also 
discounts a role for personal care products, pharmaceuticals, and 
other classes of compounds that are transported to some urban streams 
via combined sewer overflows in heavy rains.”

 

The above statement, based on solid, independent (NOAA Fisheries), 
totally disproves the presumed (an unproven) environmental assaults 
that supported wide stream buffers in the 2005 update to Title 19.

 

The entire concept of buffers and stream shading beggars the 
imagination.  The most prolific salmon spawning area in North America 
is the Hanford Reach in Eastern Washington.  There is not a tree in 
sight for miles and temperatures in the region in summer are far 
higher than experienced in Kitsap County.

 

Indeed, there are many, many homes built within 35 feet streams and 
shorelines in Kitsap County and there have been no evidentiary studies 
proving harm to salmon.

 

Furthermore, in Swinomish Indian Tribal Community v. Western 
Washington Growth Management Hearings Board (2007), stream buffers are 
not a firm requirement.

 

19.300.315.A.4. Provisions for Decreasing Buffer: “Buffer shall not be 
less than 25 feet” argues why it is required to be larger anywhere. 

 

19.300.315.A.4.a.i. Buffer Averaging:  Buffer averaging requires 
placing buffers at distances where no potential impact on the stream 



placing buffers at distances where no potential impact on the stream 
exists.  The statement that the entire buffer must encompass an area 
equal to 100% of the prescribed buffer area is problematic.  
Administratively reducing a buffer by 25% will result in “buffer 
averaging” driving restricted land out to 125% of that required, 
strictly as punishment. (It is noted that wetland buffer averaging 
allows up to 50% buffer reduction).  The added buffer width is no 
benefit to the stream.  This serves only to drive up the cost and 
availability of housing and is a purely punitive taking.  It also 
violates Nollan v. California Coastal Commission (1987), Dolan v. City 
of Tigard (1994) and likely Koontz v. St. Johns River Water Management 
District (2013).

 

19.300.315.A.5. Provisions for Increasing the Buffer:  Modifying law 
is allowed only to the legislative branch and over-reaches DCD staff 
constitutional authority.

 

19.300.315.A.8  Again, “Notice to Title” is grossly overly burdensome.  
See comments in 19.100.150, above.

 

19.300.315.B.1.  Stream Crossings:  Insert requirements of highway 
bio-filters to protect salmon.

 

19.300.315.D.  Pesticides, Fertilizers and Herbicides:  Add toxic 
highway runoff.  Please not the NOAA study discussed near the bottom 
of page 14 regarding low levels of pesticides and fertilizers not 
effecting salmon.

 

19.300.315.E.2.  Land Divisions and Land Use Permits: Delete 
19.300.315.E.2.  Paragraph 19.300.315.A.9. reads “Buffer areas may be 
dedicated by the property owner as permanent open space tracts.  The 
buffer shall be identified on a site plan.”   This makes much more 
sense, as buffer width requirements change over time and should not be 
documented in stone.

 

19.300.315.E.3. Land Divisions and Land Use Permits:  This very 
reasonable paragraph conflicts with Kitsap County’s proposed 
“Reasonable Measures”, which would require maximum lot sizes of 18,000 
square feet or greater be divided in lots of 9,000 square feet in 
Urban and Urban Low zones, with no regard to critical area buffers and 
setbacks.

 

 

 

 



 

19.400 Geologically hazardous areas

 

 

19.400.410.H.  Add a requirement to pipe storm water to the toe of a 
slope in order to reduce risk of landslides and severe cliff erosion.

 

 

 

19.700 Special Reports

 

19.700.705.D. Qualifications of Professionals:  Add “A Washington 
State Professional License in the appropriate professional field 
always proves qualification.”  This comment also applies to paragraph 
19.700.715.G at the bottom of page 81.

 

Page 81:  Paragraphs “F.” and “G.” appear to be miss-numbered.

 

19.700.710 Wetland Delineation Report:  Please add: “Special reports 
required for non-regulated wetlands”.  The text is not clear that this 
would be the case.

 

19.700.720.D.1.a.i. Habitat Management Plan:  The 100% buffer 
requirement restricts land for no environmental benefit.  It only 
serves to punish the property owner.  Comments on buffer averaging are 
provided under sections 19.200 and 19.300 and need to be applied here 
as well.

 

19.700.730 A.2. and 3.  Hydrological Report:  Determining the location 
all wells within 1,000 feet of a site would appear to be nearly 
impossible.  Historically, the radius between septic and well is 100 
feet.  Has this scientifically been proven inadequate?  Would the 
permit applicant require a warrant to investigate his neighbor’s 
property for possible well sites?

 

Appendix E:  Notice to Title:  See earlier comments on 
constitutionality of the office of hearing examiner. 

 

The Notice to Title should only show the wetland, stream or other 
critical area and state buffer or setbacks may be required by the 
current version of Title 19.



current version of Title 19.

 

 

RECOMMENDATIONS REGARDING KITSAP COUNTY TITLE 2

CODE ENFORCEMENT

 

 

 

 

Because 19.100.165 cites Kitsap County Code, Title 2.116 as the 
enforcement mechanism for the Critical Aras Ordinance, its improvement 
would be timely.  Without these improvements, the Critical Areas 
Ordinance is totally unenforceable and this CAO draft is without 
meaning.  Allow me to paraphrase a few sentences from existing Kitsap 
County Code, Title 2.116:

 

I recommend the hearing examiner become and elected judge and 
administrative law be expunged from property decisions.  The hearing 
examiner is hired by the Board of County Commissioners and works 
directly for the Department of Community Development.  There is strong 
incentive for the hearing examiner to rule in favor of DCD.  Appeals 
are made only through the same hearing examiner, anticipating only the 
same result, but it gets worse:

 

2.116.040  “While in the process of investigating alleged or apparent 
violations of this chapter, an authorized official may ENTER UPON ANY 
LAND…”.

 

Note, there is no mention of a required warrant issued by a judge 
prior to entry. This violates Washington State Constitution Article 1, 
Section 7.  “No person shall be disturbed in his private affairs, or his home invaded, without 
authority of law.”

 

This also directly violates the decision in McCready v. City of 
Seattle (1994), which requires a judicial warrant prior to government 
access to private property, with the sole exception of health and 
safety issues.

 

2.116.060

D. “Monetary penalties” are often assessed prior to proof of guilt and 
may not be reimbursable.  Daily fines are intended to force 



may not be reimbursable.  Daily fines are intended to force 
compliance, before the property owner has had his or her day in court. 
This violates Washington State Constitution Article 1, Section 3. “No 
person shall be deprived of life, liberty, or property, without due process of law.[“

 

 

G.  “…(T)he person who has been served with the notice of infraction 
shall sign (it)…” If you’re ever served a subpoena to appear in the 
County Hearing Examiner or other level of judiciary, there is no 
requirement to sign this pre-admission of guilt.  You see here one of 
the differences between administrative law and common law. This 
violates Washington State Constitution Article 1, Section 9. “No person 
shall be compelled in any criminal case to give evidence against himself, or be twice put in jeopardy for 
the same offense.”

 

 

Signing the notice of infraction becomes a contract.  It forces you to 
acknowledge the infraction, which may violate your right against self-
incrimination.  One’s rights can only be preserved if they are aware 
enough to write the phrase “Under duress, UCC 1-308 and RCW 62A.1-308” 
above their signature. 

 

B.  “… (T)he infraction is a noncriminal offense FOR WHICH 
IMPRISONMENT SHALL NOT BE IMPOSED AS A SANCTION (my caps).”

 

H. & I.  “… (Refusal to sign the infraction as directed in subsection 
(G) .. or failure to respond (to it)… are misdemeanors and may be 
punished by a fine and/or imprisonment IN JAIL.”

 

How can a person(s) be imprisoned for a non-criminal offense?  Would 
they be held in jail until they signed the statement of infraction?

 

2.116.120.A  “A hearing to determine that an infraction has occurred 
shall be without a jury.”  This violates Washington State Constitution 
Article 1, Section 21,  “The right of trial by jury shall remain inviolate, but the legislature 
may provide for a jury of any number less than twelve in courts not of record, and for a verdict by nine or 
more jurors in civil cases in any court of record, and for waiving of the jury in civil cases where the 
consent of the parties interested is given thereto.“

 

 

Under our State Constitution all legal proceedings are delegated to 
the courts, this “hearing” is, in fact, a trial, including the right 
to call and cross-examine witnesses, etc.  What authority does our 



to call and cross-examine witnesses, etc.  What authority does our 
Department of Community Development have to prohibit a jury?

 

2.116.130.A  “… hearing shall be an informal procedure.”  Informal 
hearings under administrative law do not require creation of a formal 
verbatim court record.  There is no requirement for the Hearing 
Examiner to include your testimony or your submittals in defense of 
your position in the record.

 

Only after being processed through the administrative law process, are 
you allowed to appeal your case in Superior Court.  The hooker is that 
under the rules of appeal, no new material is allowed to be introduced 
during the appeal process.  You have already been forced to plead 
guilty, not allowed to face your accuser (the neighbor who called the 
County and complained (This violates Washington State Constitution 
Article 1, Section 22 and the sixth amendment to the U.S. 
Constitution, if the case is considered criminal)), and any evidence 
you would like to submit has not been allowed into the record.  You 
have no chance of prevailing.

 

2.116.160  Costs are levied on the non-prevailing party and attorney 
fees can be levied on either side.  So here we have tort reform, which 
I believe has yet to be passed by the Congress or our Legislature.

 

Now, consider; our county policy on code violations is only to 
investigate a neighbor’s complaint of an alleged code violation.  The 
case now becomes you, the citizen v. Kitsap County.

 

What we now have today is a scenario which equates to an anonymous 
neighbor’s phone call becoming a game of “let’s watch you and the 
county fight.”

 

County staff, who wrote this are a protected class.  You can’t learn 
who is the author, much less sue or fire them.

 

Under Washington State’s Constitution, we elect our judges and it is 
patently unfair for the Hearing Examiner, who acts as an 
administrative law judge, to effectively be an employee of our County 
Commissioners and the Department of Community Development.

 

Let me suggest a better scenario of code compliance than what we have 
currently:

 



If a neighbor were to lodge a complaint, the dispute should be decided 
first through mandatory mediation and if not successful, as a lawsuit 
between the affronted neighbor and the alleged violator in Superior 
Court.  The county staff could be called to testify during due 
process.  A real, impartial judge should rule on whether there was a 
violation of the law.  During trial, county staff might serve as 
witnesses and to present the governing County regulation, but not be 
the de-facto legislature, king, judge, jury and enforcer. 

 

This approach is particularly relevant, in that the County’s policy is 
only to investigate complaints, not to go out looking for potential 
violations of County code.

 

 

 




