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March 6, 2012 
 
Larry M. Keeton, Director 
Kitsap County Department of Community Development 
619 Division Street       MS-36 
Port Orchard, WA  98366-4682 
 
Dear Mr. Keeton: 
 
Purpose:  This letter supplements our letter of May 13, 2011, which explained in detail 
why the county’s approach to shoreline residential buffers is fundamentally flawed.  
Specifically, this letter provides comments on the recently revised SMP Handbook 
Chapter 11 issued by the Department of Ecology; comments on Kitsap County’s draft 
Technical Memorandum for Proposed Kitsap County SMP Buffers; comments on the 
specific topic of whether buffers are actually required for pollutant filtration in residential 
settings; comments on the credibility of the County’s scientific and technical information, 
including the use of the peer review process; and comments on the legal rights of 
property owners. 
 
Comments on SMP Handbook Chapter 11: 
 
In the December 14, 2011 SMP Task Force meeting, the Department of Community 
Development representative cited as justification for the proposed 85-foot variable 
marine shoreline buffer system, SMP Handbook Chapter 11, Vegetation Conservation, 
Buffers and Setbacks, dated 11/28/2011, issued by the Washington State Department 
of Ecology. 
 
It was pointed out to the county in the SMP Task Force meeting that these Chapter 11 
SMP Guidelines are not law – as they have not been subject to the Washington State 
Administrative Procedures Act. Thus, Chapter 11 is not guidance that the county is 
required to follow.  Indeed, as noted below, they would be well advised to avoid doing 
so. 
 
Donald Flora, PhD, a respected forestry research scientist who possesses directly-
relevant expertise and credentials, reviewed Chapter 11.  His findings are attached.  In 
these he stated that the Chapter’s scientific foundation is, in his opinion, “ill-derived and 
misleading to the point of absurdity”.  These comments should not be taken lightly. They 
are backed up with factual research and cogent analysis, and are supported throughout 
by endnote references to published literature. 
 
The handbook cites the “benefits” of buffers as including: Shade necessary to maintain 
cool temperatures required by salmonids, spawning forage fish, and other aquatic biota; 
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Organic inputs critical for aquatic life;  Food in the form of various insects and other 
benthic macroinvertebrates; Stabilizing banks, minimizing erosion; Reducing fine 
sediment input into the aquatic environment; Filtering and vegetative uptake of nutrients 
and pollutants; Providing a source of large woody debris; Regulation of microclimate; 
and Providing critical wildlife habitat.   
 
Dr. Flora’s paper shows that none of these benefits is as advertised in the handbook.  
Indeed, in the handbook, the Department of Ecology itself fails to follow the 
requirements of WAC 173-26 (which is law) and which requires the use of the “most 
current, accurate, and complete scientific and technical information available..”.  The 
agency’s approach in the handbook is to cherry-pick and/or misrepresent science so 
that it appears to support big residential buffers.  This is a violation of the law the 
agency is charged with enforcing.   
 
The handbook’s claim that “Research on freshwater riparian areas is relevant to marine 
riparian areas and vice-versa.” is shown by Dr. Flora to be simply wrong in almost all 
cases.  For example he shows that applying conclusions from other studies of the effect 
of shade in stream environments to marine shorelines is not valid and may, in fact, even 
lead to actions that harm the environment.  And he goes on to show, in detail, why 
Ecology’s “assumptions” about other benefits are refuted by the readily available peer-
reviewed literature (note: Chapter 11 itself is gray literature and was not peer-reviewed). 
 
A key element of Dr. Flora’s review is the observation that, in selecting buffer widths, 
the handbook defers to another flawed paper, a 2009 report titled Protection of Marine 
Riparian Functions in Puget Sound, Washington, authored by Jim Brennan and others.  
Our original letter of May 13, 2011 discredited this report -- based on a critical review by  
Dr. Flora and comments by Dr. Kenneth Brooks.  No response was forthcoming – 
leading to the conclusion that Ecology cannot defend the document.  
 
 
Comments on the draft Technical Memorandum for Proposed Kitsap County SMP 
Buffers, dated January 2012. 
 
Now the county has indicated it will make its case for large buffers based on its draft 
Technical Memorandum for Proposed Kitsap County SMP Buffers dated January 2012.  
The problem is that this memorandum is simply a condensed version of the flawed SMP 
Chapter 11 and the discredited Brennan report.   
 
In the attached January 25, 2012 letter addressed to Patty Charnas and David 
Greetham, Dr. Flora comments on the memorandum.  He specifically questions the 
validity of applying the Buffer Functions listed in Table 3 to the marine shoreline, and he 
notes that the county has not shown its homework in how they developed the median 
buffer widths in Table 4 from the data of Table 3.   
 
In a conversation with the undersigned, Dr. Flora also suggested that the county has 
misrepresented key studies in their tabulation. For example, it says Desbonnet, et. al., 
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1994 recommends a 148-ft buffer (“adequate”). But Desbonnet , on page 31,  also says: 
“...a multiple-use vegetated buffer of five meters (16 ft.) could be considered a 
reasonable minimum-buffer-width standard.”  
 
It should be noted that Desbonnet studied the stormwater runoff from agricultural 
sources, such as feedlots with over 100 cattle per acre, that bear little relationship to 
Kitsap’s residential shoreline settings. 
 
In fact, a careful review of both the literature cited in the memorandum by DCD, and 
other relevant scientific literature, reveals that although some of the functions cited by 
DCD are important for upland stream environments, most have almost no bearing on 
existing Kitsap residential marine shorelines (functions that include Microclimate, 
Shade, Sediment Filtration, Pollutant Filtration, Large Woody Debris, and Wildlife 
Habitat).   
 
As suggested by Dr. Flora, and as noted herein, when any of these functions are 
subject to close scientific scrutiny, the county will find itself hard-pressed to defend 
using them to establish large marine shoreline buffers.   
 
Indeed, information provided to DCD and the SMP Task Force almost two years ago 
refutes most of these assertions about buffers. This information includes the Puget 
Sound Shoreline Review provided to DCD in May, 2010, that contains a series of 
papers written by Dr. Flora that summarize the existing scientific knowledge in these 
subject areas – based on several years of exhaustive library searches. 
 
For example, in conversations with the undersigned, Dr. Flora has suggested that the 
county has little understanding of microclimates and what occurs at the shoreline 
interface between the tidewater and upland ecosystems.  He noted that microclimates 
are found in some upland forest settings, but said they are not associated with Kitsap 
County shorelines, and that while upland ecotones blend into each other, the ecotone at 
the shoreline tends to be sharp and abrupt.   
 
In much of the gray literature, there appears to be a tendency to extrapolate what is 
known about ecosystems on the land to an entirely different marine environment.  This 
often results in faulty policy recommendations.  The fallacy of doing this is best 
explained in the attached 1978 testimony of the late Prof. John D. Isaacs, former 
Director of the Institute of Marine Resources, University of California, San Diego.  
 
The county’s Technical Memorandum was also reviewed by a nationally recognized 
expert on buffers, Dr. Kenneth Brooks.  In personal correspondence with the 
undersigned, Dr. Brooks commented on the memorandum.  Some of his observations 
are as follows: 
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Regarding shade: 
 

“In some areas with some beach orientations, shade may be important to protect 
intertidal spawning habitats.  However, this is likely a small percentage of Puget 
Sound's beaches.  This protection is very site specific and in fact - shade may be 
detrimental to some species on some beaches by reducing primary production.” 

 
Regarding pollution, specifically fecal coliform: 
 

“When it comes to demonstrating "bacterial harm," despite the availability of RNA 
tests allowing the source identification of coliform bacteria, government continues 
to use the filter membrane or 5-tube MPN tests that don't identify whether the 
source of bacteria is birds (the primary source in many waters) or seals or cows, 
or deer and other mammalian wildlife, etc., etc.  Government assumes the 
source is failing septic systems.  That allows them (government bureaucrats) to 
impose inspection fees, etc., etc. and to demand overly expensive and overly 
engineered systems that are a burden to many rural property owners.  All of this 
with no real benefit to the environment or to human health.”  

 
Regarding buffer widths: 
 

“My own philosophy is that in America, every person is innocent until proven 
guilty.  That is true for criminals - but not for property owners.  That philosophy 
suggests that buffer widths should be consistent with the minimums documented 
in peer-reviewed literature.  Larger buffers should only be imposed on individual 
properties when some environmental harm is demonstrated.  Those minimum 
buffers would be in the range of 15 to 25 feet.”   

 
 
Further refuting the proposed need for large buffers to filter pollutants 
 
In a January 3, 2012 email from the undersigned to the Task Force chairman, Mr. 
Greetham, it was noted that the state’s 303(d) listing of state waters that exceed EPA’s 
water quality criteria should actually be the basis for judging whether buffers are needed 
to prevent pollution from impacting nearshore waters.  The email noted that the pollutant 
of concern on the list is almost exclusively fecal coliform – and that there is no evidence 
that shoreline residences are significant contributors.   
 
Indeed, the major anthropogenic contributor of fecals appears to be combined sewage 
overflows (CSOs) from public owned treatment facilities – and a recent Seattle Times 
article strongly questioned the cost-effectiveness of spending any more money on 
correcting even this problem. The poster child for not wasting any more money was the 
Bremerton CSO.  See: http://seattletimes.nwsource.com/text/2017147361.html  
 
It is well recognized that in any study of the fate and effect of pollutants in the 
environment, there needs to be an identified source term (i.e. what is the pollutant of 
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concern, where is it originating from, and what quantity/concentration is involved).  In 
the case of Kitsap shoreline residences, this essential data appears to be entirely 
missing from any study referenced by DCD.   
 
Given the above information, it would appear that the County’s original 35-ft. shoreline 
setback requirements were entirely satisfactory to protect the marine environment.  The 
County got it right in the first place and there is little peer-reviewed science to suggest 
otherwise.   
 
A civil engineering comparison: 
 
The use of vegetated filter strips and biofiltration swales to capture pollutants in 
stormwater has a long history in civil engineering.  Indeed, it is recognized by Kitsap 
County’s Stormwater Design Manual and the Washington State Department of 
Transportation (DOT) Highway Runoff Manual.     
 
The DOT manual addresses the use of filter strips to treat runoff from impervious 
surfaces, such as roads and says: “Vegetated filter strips (narrow area and basic) can 
be used to meet basic runoff treatment objectives (see Table 3-1).” The manual also 
says “A vegetated filter strip provides a very efficient and cost-effective runoff treatment 
option. Vegetated filter strips function by slowing runoff velocities and filtering out 
sediment and other pollutants and by providing some infiltration into underlying soils. 
Vegetated filter strips consist of gradually sloping areas that run adjacent to the 
roadway. As highway runoff sheets off the roadway surface, it flows through the grass 
filter. The flow can then be intercepted by a ditch or other conveyance system and 
routed to a flow control BMP or outfall.” 
 
The DOT manual also says that “the narrow area vegetated filter strip is the simplest 
method to design; however, its use is limited to impervious flow paths less than 30 feet”.  
This means that a road surface less than 30-ft. wide can use a narrow filter strip 
adjacent to the roadway to satisfactorily remove pollutants – including 80 % of total 
suspended solids, as well as removal of dissolved metals, oil, and phosphorous as 
described in Table 3.1 of the document.  The following graph establishes the needed 
filter strip width. 
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For example, a 20-ft. wide road surface that flows onto a filter strip with a 5% slope 
would require a 7-ft. wide filter strip. 
 
Applying this methodology to a typical shoreline residential property would have to be 
considered overkill, since it is highly unlikely that a scenario exists that would generate 
anywhere near the volume of pollution coming off a well-traveled highway.  But even 
with such improbable assumptions, the recommended filter strip would be only a few 
feet wide.  
 
It is worth noting that the Department of Ecology’s Stormwater Management Manual for 
Western Washington contains the same graph for sizing Narrow Area Filter Strips (BMP 
T9.50) but that the accompanying BMP description fails to mention the pollution 
reduction benefits of filter strips, or the pollution reduction treatment targets for this 
technology that are found in the DOT manual in Table 3.1.   A licensed professional civil 
engineer familiar with this Ecology manual notes that other information on sizing filter 
strips and swales to remove pollution was not retained in the latest revision of the 
document.  Could it be that Ecology does not want information presented that would 
conflict with its SMP Chapter 11? 
 
So the question remains: Why has the county only considered largely unreliable gray 
literature that supports large residential buffers when there is a body of reliable 
information that shows that much smaller buffers, including grass lawns, will perform the 
needed functions?  This concern is further addressed in the following section. 
 
 
Further comments on the county’s approach to SMP science 
 
The county appears to be confused about the WAC requirement to “identify and 
assemble the most current, accurate, and complete scientific and technical information 
that is applicable to the issues of concern”.  Of particular concern is the county’s 
approach to evaluating relevant scientific papers, both those that present scientific 
information to support policy decisions, and those that question the validity of the 
science used that would force property owners to give up the right to develop their 
property as they desire.   
 
As noted in the above discussion and in previous correspondence, the county’s 
approach to science appears to be to uncritically accept the Department of Ecology’s 
non peer-reviewed gray literature that suggests a need for large buffers, and to reject 
out-of-hand any peer-reviewed literature that would suggest otherwise – despite the fact 
that WAC 173-26 requires that information, including that from private parties, be 
assembled into the most current, accurate, and complete scientific and technical 
information that is available. 
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Indeed, the Technical Memorandum itself generally fails to comply with the county’s 
own Scientific and Technical Information Policy for the SMP Update, which was signed 
into effect by the County Commissioners on February 16, 2011.   
 
For example, the Technical Memorandum makes an unsubstantiated statement that 
“Each of the documents in Table 3 below have been reviewed under the Kitsap County 
Science Policy (Resolution 022-2010) and the guidelines at WAC 173-26-201(2)(a), and 
found to be consistent with both unless otherwise noted.”   This statement is clearly 
false.  The Scientific and Technical Policy requires that research data collected and 
analyzed to test a specific hypothesis be peer-reviewed.  Yet a review of the 18 citations 
in the Technical Memorandum by Dr. Kenneth Brooks, an expert in this area of science, 
elicited the following comment: 
 

“Please note that only 4 of the 18 citations in Kitsap County's bibliography were 
published in peer reviewed journals.  And the four peer reviewed citations are all 
from agricultural science.  Several years ago Connie Mahnken and Ken Chew 
(members of the Fish and Wildlife Commission) asked the director, "When was 
the last time you had any one of your publications independently peer 
reviewed."  His answer was, "never." “ 

 
Furthermore, the county’s Scientific and Technical Policy requires that scientific 
information presented in the form of a “synthesis” of pertinent literature and other 
relevant existing knowledge, be accomplished by “a qualified scientific expert” and that 
it be peer-reviewed.  (The Scientific and Technical Policy provides an extensive 
paragraph defining a “qualified scientific expert”.) 
 
Yet there is no evidence that a “qualified scientific expert” conducted the Technical 
Memorandum synthesis, or that it was ever peer reviewed.  Indeed, the memorandum 
does not even show or discuss how the buffer width recommendations of Table 3 were 
derived from the various cited references.  For something advertised as a scientific 
memorandum, this document simply does not meet even the most rudimentary 
expectations for scientific work.  
 
It might reasonably be asked:  Who actually conducted this review?  What were their 
credentials?  Were they qualified to judge if the upland stream science, or the feedlot 
attenuation curves presented, were even applicable to residential marine shorelines?  
Where is their report?    Again, the county, while obliged to do so, has failed to present 
its work. 
 
The only conclusion that can be drawn is that the Technical Memorandum for Proposed 
Kitsap County SMP Buffers lacks scientific credibility (even when subject to the county’s 
own standards) and it therefore cannot legitimately be employed in determining buffer 
criteria. 
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Comments on peer-review 
 
There seems to be some fundamental confusion in the county’s approach to the peer-
review process.  So let’s establish some basic principles.   
 
Of the many publications regarding peer-review, one of the most authoritative is titled 
Best Available Science, Fundamental Metrics for Evaluation of Scientific Claims, by Dr. 
A. Alan Moghissi, Michael Swetnam, Betty R. Love, and Sorin R. Straja (Potomac 
Institute Press, 2010).   
 
Peer review is particularly important when a scientist proposing a new hypothesis 
submits studies to support that hypothesis, but it can be employed in other areas.  Dr. 
Moghissi says that: 
 

“Independent peer review consists of a critical evaluation of a study, a 
manuscript, scientific foundation of a regulation, program; grant submissions, 
reports making scientific claims covered under gray literature, or any other 
document that includes scientific information.  Typically, at least three “peers” are 
asked to peer review the document.” 
 

Independent peer review is based on four fundamental principles.  1) Determining that 
the study being reviewed has employed universal scientific principles (i.e. principles and 
methods that are applicable to all scientific disciplines), 2) That the results can be 
reproduced, 3) That the reviewers are open minded so as to avoid rejecting scientifically 
valid ideas because they were new, inconsistent with existing ideology, belief, or 
previous knowledge, and 4) That the reviewers be skeptical and be able to assess 
whether the study provides sufficient evidence to support its claims and overcome the 
skepticism. 
 
Dr. Moghissi cautions against “The inclusion of ideology, faith, beliefs, societal, political, 
or any other non-scientific objectives in assessing the validity of scientific information…” 
 
The county’s SMP Science and Technical Information Policy appears to recognize 
these concepts in its paragraph 4.1 which states:   
 

“Peer review.  The information has been critically reviewed by other persons who 
are qualified scientific experts in that scientific discipline.  The criticism of the 
peer reviewer has been addressed by the proponents of the information.  
Publication in a refereed scientific journal usually indicates that the information 
has ben appropriately peer-reviewed.” 

 
Yet the county fails to carry through with their own requirements.  They brush aside 
observations that their own science is not peer reviewed while using this requirement to 
exclude science not favorable to their point of view. 
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When a highly qualified scientist such as Dr. Flora reviews and provides comments on 
someone else’s scientific work, it is the responsibility of that person (or organization) to 
defend their work.  It is not part of the scientific process to require that the commenter 
have his comments peer reviewed – as has been suggested by the County.     
 
It is truly unfortunate that the county has shown no interest in responding to the valid 
questions raised about their science (or the lack thereof) -- and instead has chosen 
tactics such as questioning the reviewer’s credentials.  Dr. Flora’s and Dr. Brook’s 
credentials will easily withstand close scrutiny and this attempt to use such a red 
herring, instead of trying to comply with the clear wording of WAC 173-26 on the use of 
science, is unconscionable. 
 
 
Comments on the legal rights of property owners  
 
Incorporating the Technical Memorandum’s proposed buffers into the County’s 
proposed ordinance would require every residential marine shoreline property owner to 
dedicate from 50 to 200 feet of their waterfront property for public use as a conservation 
buffer. The landowner would be required to designate the buffer in a binding site plan 
and record the servitude in a notice to title that is perpetual in duration and binding on 
all future owners as land that shall be maintained as undisturbed natural vegetation 
areas for the purpose of providing public environmental benefits in a manner required 
by the county as a mandatory condition of permit approval.  This dedication of land for 
public use would also mean that the property owner must allow county officials to cross 
over their land to enter the buffer area in order to assure that the buffer is being 
maintained to provide a public environmental benefit. 
 
The problem the County faces in drafting such an SMP ordinance is that imposition of 
such mandatory conditions on all new shoreline applications must satisfy the essential 
nexus and rough proportionality tests of the Nollan and Dolan Supreme Court decisions. 
This imposes on the County the burden of demonstrating that such dedication is 
sufficiently related to identified impacts of the proposed development to justify the 
government’s appropriation of private property for public use without payment of just 
compensation --including determining whether the County’s analysis of scientific 
information underlying its buffer dedication requirement satisfies the nexus and 
proportionality tests of the law. 
 
The information provided in this letter and in our letter of May 13, 2011 clearly shows 
that the County’s science, as presented in their Technical Memorandum and in other 
referenced documents, is flawed to the point that it is completely inadequate to meet 
these legal tests. 
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Conclusion: 
 
In view of the weight of evidence that shows it has not complied with the legal 
requirements for SMP buffers, the county would be well advised to abandon its ill-
considered approach to attempt to justify large buffers for shoreline residential 
properties and, instead, return to the original 35 foot setbacks that have demonstrably 
served the shoreline well – setbacks that were originally defended by the county as 
protective (as was noted in our May 13, 2011 letter) – setbacks that can actually be 
supported and defended by the scientific literature.  
 
Sincerely, 

 
Bob Benze 
 
 
 
Enclosures: 

1. Flora comments on SMP Chapter 11 
2. Flora comments on SMP Technical memo. 
3. Isaacs testimony  

 
 
 
Copies via email to: 

Kitsap County DCD – Charnas, Greetham 
Kitsap County Commissioners Brown, Garrido, and Gelder 
Washington State Department of Ecology – Burcar 

	  
	  


